L L] 875 15th Street, NW, Suite 750
Telecommunications Washington, BC 20005
. telephc_me 202.789.3120
Law Professionals ruc e oo om
REDACTED - FOR PUBLIC INSPECTION

cnorthrop@telecomlawpros.com
202.789.3113
August 8, 2012 57029.00008
VIA ECFS

Marlene H. Dortch, Secretary, FCC
445 12th Street, SW

TW-A325

Washington, DC 20554

Re: GClI and ACS Highly Confidential Filing in WT Docket No. 12-187

Dear Ms. Dortch:

On behalf of General Communication, Inc. (“GCI’) and Alaska Communications Systems Group, Inc.
(*“ACS”), enclosed please find the public inspection versions of the documents which were voluntarily
submitted to the Commission on July 30, 2012 under the Second Protective Order in WT Docket No. 12-187,
DA 12-1060 released July 3, 2012, and for which the parties sought “Highly Confidential Treatment.” At
the Commission’s request, the parties are re-filing the public inspection versions of these documents
electronically. Due to file size limitations, the documents are being uploaded in five separate sets.

Please direct all questions in connection with this submission to the undersigned.

Sincerely,

Carl W. Northrop
of TELECOMMUNICATIONS LAW PROFESSIONALS PLLC

cC: John Nakahata
Karen Brinkmann
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cnotthtop@telecomlawpros.com
202.789.3113
July 27, 2612 57629.00008
VIA HAND DELIVERY
F|LED/ACCEPTED
Marlene H. Dottch, Secretary, FCC : ‘UL. 30 2012
445 12th Street, SW ' s Commission
TW- Federat Communications
IW-A325 ’ Difice of the Secretary

Washington, DC 20554

Re: GCI and ACS Highly Confidential Filing in WT Docket No. 12-187

Dear Ms. Dortch:

On behalf of General Communication, Inc. (“GCI”) and Alaska Communications Systems Group, Inc.
(“ACS™), enclosed please find the documents being voluntatily submitted under the Second Protective Order
in WT Docket No. 12-187, DA 12-1060 released July 3, 2012 for which the parties seek “Highly
Confidential Treatment,” along with two copies of those same documents with all Highly Confidential
Information redacted. The documents in the Highly Confidential categoty conform to the discussions
and exchanges with the Office of the General Counsel.

Please direct all questions in connection with this submission to the undetsigned.

Sincerely,

Carl W. Northrop ,
of TELECOMMUNICATIONS LAW PROFESSIONALS PLLC

cc: John Nakahata
Karen Brinkmann
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SCHEDULE 4.5B
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120 Dav Consent

Govemnmental Authority
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Other Congents, fo the extent material:
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EXHIBIT L
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EXECUTION DRAFT

BILATERAL IRU AGREEMENT

This Bilateral IRU Agreement (the “Bilateral IRU Agreement” or the “IRU Agresment™

iz made and effective as of Juwe Y, 200-(the “Effective Date™), by and between ACS Cable
Systems, Inc., a Deldware eorporation (“ACS”), and GCI Communication Corp.,-an Alaska

"~ Gorporation (“GCI").

RECITALS

WHEREAS, GCI owns a fibeér optic communication system known as the Alaska United
- West Fiber Optic Cable System (the “AU-W System Route™), between the locations identified in
Exhibit A which is attached hereto and incorporated herein by this reference.

WHEREAS, ACS desires fo be granted the right to use, and GCI is willing to grant to

. ACS an indefeasible right to use, certain capacity in the AU-W System Route, on the terms and

conditions set forth below.

WHEREAS, ACS owns a fiber optic communication system known as the Alaska-
Oregon Network Submarine Cable Systerh (the “AKORN System Route”) between the locations
identified in Exhibit B, which is attached hereto and icorporated herein by this reference.

WHEREAS, GCI desires to be granted the right to use, and ACS is willing to grant to
GCI an indefeasible¥ight to use, certain capacity in the AKORN System Route, on the terms and
conditions set forth below.

NOW, THEREFORE, for good and valuable consideration (the receipt and sufficiency
of which are hereby acknowledged), and intending to be legally bound hereby, ACS and GCI
hereby agree as follows:

ARTICLE 1

DEFINITIONS

“ACS” has the meaning given such term in the Preamble.

- “ACS Associated Propgrty” has the meaning given such term in Seetion 3,1{c).

“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly
through ene or more intermediaries, controls, is controlled by, or is under common control with
such Person, For purposes of this definition, “control” (incliding the terms “controlied by,” and
“under common control with”) medns the possession, diréctly or indirectly, of the power to direct
or cause the direction of the management and policies of a Person, whether through the
ownership of voling securities or partnership or ‘other ownership interests, by comtract, or
otherwise.

“AKORN JRU” has the meaning given such term in Section 3.1,

“AKORN IRU Term™ has the meaning given such term in Section 5.2
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“AKORN JRU Wavelengths” has the meaning given such termn in Section 3.1.

~ “AKORN System Route” has the meaning given such term in the Recitals.

“Arbitration Agreement” has the meaning given such term in Section 14.8.

“Associated Property” means the ACS Associated Property and/or the GCI Associated
Property.

“AU-W IRU” has the meaning given such term in Section 2.1.

“AU-W IRU Term” has the meaning given such term in Section 5.1,

“AU-W IRU Wavelengths” has the meaning given to such term in Section 2.1,

“AU-W System Route™ has the meaning given such term in the Recitals.

“Bilateral IRU Agreement” has the meaning given such term in the Preamble.

“Current AKORN JRU Wavelengths” has the meaning given such term in Section 3.1(a).

“Current AU-W IRU Wavelengths™ has the meaning given such term in Section 2.1(a).
“Effective Date™ has the meaning given such term in the Preamble.

“Fature AKORN IRU Wavelengths” has the meaning given such term in Section 3.1(b).
“Future AU-W IRU Wavelengths” has the meaning given such term in Section 2.1(b).
“GCT” has the meaning given such term in the Preamble.

“GClI Associated Property™ has the meaning given such term in Section 2.1(c).

“Grantee” means either ACS or GCI, as the context requires, in its respeciive capacity as
the grantee of the AU-W IRU or AKORN IRU.

“Grantee’s Share™ has the meaning given such term in Section 11.4.

“Grantor” means either ACS or GCJ, as the context requires, in its respective capacity as
the grantor of the AKORN IRU or the AU-W IRU.

“Impositions” means all taxes, fees, levies, imposts, duties, charges or withholdings of
any nature (including franchise, license and permit fees), together with any penalties, fines or
interest thereon arising out of the transactions contemplated by this IRU Agreement that are
imposed upon a System by any federal, state or local government or other public taxing
authority.

“IRU Agreement” has the meaning given such term in the Preamble,
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“IRU Wavelengths” means the AU-W Wavelengths and/or the AKORN Wavelengths, as
applicable.

“Person” means any natural person, corporation, general or limited partnership, limited
liability company, joint venture, trust, association, wnincorporated entity of any kind, or a
“'governmental authority,

“Syster” means the AU-W System and/or the AKORN System, as applicable.
“Term™ has the meaning given such term in Section 5.3,

*“Third Party” means a Person that is not a party to this Agreement, an Affiliate of either
party to this Agreement, or an officer or director of any of the foregoing.

2

“‘Underlying Rights” has the meaning given such term in Section 8.1.

“Underlying Rights Requirements” has the meaning given such term in Section 9.1.

ARTICLE 1Y

GCIIRU GRANT

Section 2.1  GCI IRU Grant. GCI hercby grants to ACS, and ACS hereby accepts
from GCI, an indefeasible right to use (the “AU-W IRU™):

{(a)  within 60 days of the Effective Date, a current 10-gigabit wavelength (the
“Current AU-W IRU Wavelengths™), specifically identified by GCI in the AU-W System Route
between the GCI South Anchorage Data Center and the GCI Cable Landing Station located in
Warrenton, Oregon, as more fully described in the attached Exhibit A;

{c) on a nonexclusive basis, the tangible and intangible property needed for
the use of the AU-W IRU Wavelengths (collectively, the “GCI Associated Property”). .

The Current AU-W IRU Wavelengths and Future AU-W IRU Wavelengths ‘are collectively
referred to herein as the “AU-W IRU Wavelengths.” GCI may exchange individual AU-W [RU
Wavelengths with other individual wavelengths providing ACS with equivalent or better
functionality or to ensure contiguous wavelengths, at GCI’s sole cost and expense and subject to
the approval of ACS, such approval not to be unreasonably withheld, delayed, or conditioned.
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Seetion 2.2  Limitations on Grant. The AU-W IRU is granted on the ferms and
subject to the covenants and conditions set forth in this IRU Agreement. The AU-W IRU shall
be exclusive as to the AU-W IRU Wavelengths, and nonexclusive as to the GCI Associated

I Property. The IRU does not include the right of ACS to own, control, maintain, modify or revise

._the AU-W IRU Wavelengths or GCI Associated Property, or the nght of physrca] access to, the
right to encumber in any manner, or other use of the AU-W System Route, in each case except as

expressly set forth herein.

Section 2.3 GCI and ACS Control. GCI shall have full and complete control and

responsibility for determining any network and service configuration or designs, routing

- configurations, regrooming, rearrangement or consolidation of channels or circuits and all related

functions with regard to the use of the AU-W System. Subject to reasonable restrictions imposed

by GCl to prevent harm to or degradation of the AU-W System or other users thereof, ACS shall

have full and complete control and responsibility for determining ItS service conflguratmn or
" ‘designs, and its use of the AU-W Wavelengths.

Section 2.4  Title. H is understood and agreed that GCI maintains legal title to the .
entire AU-W System Route, subject to the IRU hereunder; provided, however, that ACS shall
have beneficial title to the AU-W IRU Wavelengths, Notwithstanding the foregoimg, it is
understood and agreed as between the parties that the grant of the IRU hereunder shall be treated
for all applicable federal, state and local tax purposes as a like-kind exchange of the AU-W IRU
Wavelengths and the AKORN IRU Wavelengths, and that on or after the Effective Date, ACS
shall be treated as the owner of the AU-W IRU Wavelengths for such purposes.

ARTICLEII

ACS IRU GRANT

Section 3.1  ACS JRU Grant. ACS hereby grants to GCI, and GCI hereby accepts
from ACS, an indefeasible right to use (the “AKORN IRU"):

(a) within 60 days of the Effective Date, a current 10-gigabit wavelength (the

“Current AKORN IRU Wavelenpths™), as specifically identified by ACS in the AKORN System
Route between the Anchorage ACS Central Wire Center and the ACS Cable Landing Station

located in Florence, Oregon, as more fully described in the attached Exhibit B;
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(c)  on a nonexclusive basis, the tangible and intangible property needed for
the use of the AKORN IRU Wavelengths (collectively, the “ACS Associated Property™).

~ The Current AKORN IRU Wavelengths and Future AKORN IRU Wavelengths are collectively
__referred 1o herein as the “AKORN IRU Wavelengths.” ACS may exchange individual AKORN
IRU Wavelengths with other individual wavelengths providing GCI with equivalent or better
functionality or to ensure contiguous wavelengths, at ACS’s sole cost and expense and subject to
the approval of GCI, such approval not to be unreasonably withheld, delayed, or conditioned.

Section 3.2  Limitations en Grant. The AKORN IRU is granted on the terms and
subject to the covenants and conditions set forth in this [IRU Agreement, The AKORN IRU shall
be exclusive as to the AKORN IRU Wavelengths, and nonexclusive as to the ACS Associated
Property. The TRU does not include the right of GCI to own, control, maintain, modify or revise
the AKORN IRU Wavelengths or ACS Associated Property, or the right of physical access to,
~ the right to encumber in any manner, or other use of the AKORN Systemn Route, in each case
except as expressly set forth herein.

Section 3.3  ACS and GCI Coentrol. ACS shall have full and complete control and
responsibility for determining any network and service configuration or designs, routing
configurations, regrooming, rearrangement or consolidation of channels or circuits and all related
functions with regard to the use of the AKORN System. Subject to reasonable restrictions
imposed by ACS to prevent harm to or degradation of the AKORN System or other users
thereof, GCI shall have full and complete control and responsibility for determining its service
configuration or designs, and its use of the AKORN IRU Wavelengths.

Section 3.4  Title. It is understood and agreed that ACS maintains legal title to the
entire AKORN System Route, subject to the IRU hereunder; provided, however, that GCI shall
have beneficial title to the AKORN IRU Wavelengths. Notwithstanding the foregoing, it is
understood and agreed as between the parties that the grant of the IRU hereunder shall be treated
for all applicable federal, state and local tax purposes as a lke-kind exchange of the AKORN
IRU Wavelengths and the AU-W IRU Wavelengths, and that on or after the Effective Date, GCI
shall be treated as the owner of the AKORN IRU Wavelengths for such purposes,

ARTICLE IV

" CONSIDERATION FOR GRANT— & 7 7

ARTICLE Y

TERM

Section 5.1  AU-W IRU Term. Subject to Sections 5.3 and 7.2, the grant of the JRU
by GCI to ACS shall become effective on the Effective Date and shall extend for a period of
twenty (20) years (the “AU-W IRU Term™), or upon the expiration of every portion of the AU-W

5
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System Route’s economic life, whichever comes earlier. As set forth in Section 7.2, when it is
no longer commercially reasonable to repair or replace a material portion of any IRU

Wavelength on the AU-W System Route, the economic life of such IRU Wavelength will expire.

Section 5.2  AKORN IRU Term. Subject to Sections 5.3 and 7.1, the grant of the

“IRU by ACS fo GCI shall become effective on the Effective Date and shall extend for a period of
twenty (20) years (the “AKORN TRU Term”), or upon the expiration of every portion of the

m__,_AKORN System Route’s economic life, whichever comes earlier. As set forth in Section 7.1,
when it is no longer commercially reasonable to repair or replace a material portion of any IRU

Wavelength on the AKORN System Route, the economic life of such IRU Wavelength will
expire.

Section 5.3  Expiration. This IRU Agreement and the IRUs granted hereunder shall

. expire upon the first to oceur of either the expiration of the AU-W IRU Term or the exp:ratlon of

the AKORN IRU Term (collectively, the “Term™).

Section 5.4  Right to Abandon. Grantee shall have the right to abandon the IRU in
whole or in part by notice to Grantor. In the case of abandonment, this IRU Agreement shall
terminate as to such IRU Wavelength, and Grantee shall not be entitled to a refund of any of the
consideration paid. If a Grantee abandons an IRU Wavelength for which it is a grantee, the IRU
Agreement continues with regard to the remaining IRU Wavelengths for which it is a grantee.
The abandonment of an IRU Wavelength by a Grantee does not modify or alter any obligation of
such party hereunder as a Grantor with respect to providing any IRU Wavelength to the other

party.

Section 5.5  Grantee Risk. In acquiring the AU-W IRU Wavelengths, ACS expressly
agrees to assume, and does hereby assume (i) the risk of nonavailability of the AU-W System
from time-to-time during the Term, and (i) the risk that the actual economic life of the AU-W
System or any element thereof will be less than the presently anticipated Term, In acquiring the
AKORN JRU Wavelengths, GCI expressly agrees to assumne, and does hereby assume (i} the risk
of nonavailability of the AKORN System from time-to-time during the Term, and (i) the risk
that the actual economic life of the AKORN System or any element thereof will be less than the
presently anticipated Term.

: Section 5.6  Rights Upon Expiration. Upon the expiration of the Term, the AU-W
JRU and the AKORN IRU shall immediately terminate and all rights of a Grantee to use the IRU
Wavelengths and Associated Property shall cease, all rights to use the IRU Wavelengths and
Associated Property shall revert to the respective Grantor, and a Grantor shall owe Grantee no
further duties or consideration. Grantee shall promptly remove all of Grantee’s electronics,
equipmerit, and other Grantee property from the Systems and any related Grantor facilities at its
sole cost and under the applicable Grantor’s supervision. Expiration of this IRU Agreement
shall not affect the rights or obligations of any party that have arisen before the date of
expiration. Notwithstanding anything else set forth herein, GCI and ACS will cooperate to
transition their services, with each party bearing its own costs, from the facilities, in accordance
with industry practices and standards. Following expiration, each party will continue to provide
services to the other party, to the extent possible, until the services are transitioned, but not to
exceed six months.

b
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ARTICLE VI
. ACCEPTANCE TESTING

Section 6.1 ACS Acceptance Testing, Prior to providing any Future AKORN IRU
Wavelengths pursuant to Section 3.1(b), ACS shall test the provisioned Future AKORN IRU
Wavelengths to ensure compliance with the specifications set forth in Exhibit C and, upon
request of GCI, shall supply such test results to GCI. ACS shall notify GCI following successful

completion of testing,

Section 6.2 GCI Acceptance Testing. Prior to providing any Future AU-W IRU
Wavelengths pursuant to Section 2.1(b), GCI shall test the provisioned Future AU-W IRU
Wavelengths to ensure compliance with the specifications set forth in Exhibit C and, upon
request of ACS, shall supply such test results to ACS, GCI shall notify ACS following
successful completion of testing. '

ARTICLE VII

WARRANTY, MAINTENANCE, AND REPAIR

Section 7.1 ACS Warranty. ACS wanmants that, except for those items that are
supplied or specified by Grantee, the AKORN IRU Wavelengths comply with the specifications
set forth in Exhibit C, as applicable. If, at any time during the Term of the AKORN IRU, any
AKORN IRU Wavelengths cease to meet the specifications described berein, ACS shall,
promptly after determining on its own or receiving written notice of such defect from GCI,
inspect the AKORN System and perform any maintenance and repair at no cost to GCL. GCI's
sole and exclusive remedy for breach of this warranty shall be repair and replacement, in
accordance with commercially reasonable standards, at ACS’s expense, of the portions of the
AKORN IRU Wavelengths found to be defective; ACS shall not be obligated to repair or replace
any portion of the AKORN IRU Wavelengths if it would not be commercially reasonable to do
50,

Section 7.2 GCI Warranty, GCI warrants that, except for those items that are
supplied or specified by Grantee, the AU-W IRU Wavelenpths comply with the specifications set
forth in Exhibit C, as applicable. If, at any time during the Term of the AU-W IRU, any of the
AU-W IRU Wavelengths cease to meet the specifications described herein, GCI shall, promptly
after déetermining on its own or receiving written notice of such defect from ACS, inspect the
AU-W System and perform any maintenance and repair at no cost to ACS. ACS’s sole and -
exclusive remedy for breach of this warranty shall be repair and replacement, in accordance with
commercially reasonable standards, at GCI’s expense, of the portions of the AU-W IRU
Wavelengths found to be defective. GCI shall not be obligated to repair or replace any portion of
the AU-W IRU Wavelengths if it would not be cominercially reasonable to do so.”

Section 7.3  Limitation of Liability. In no event shall either party be liable to the
other for any indirect, exemplary, special or consequential damages, including but not limited to
lost profits or the cost of providing alternative service (whether arising out of transmission
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interruptions or problems, any interruption or degradation of service, or otherwise) or claims
from any customer for loss of services. Except as expressly provided herein, each of ACS and
__GCI expressly excludes any warranty, express or implied, of merchantability or otherwise, with
respect to the service availability from time to time or for the duration of the Term of or with
respect o the quality of service over the AKORN System or AU-W System, as applicable,
during the Term of this Agreement.

ARTICLE vVII

PERMITS; UNDERLYING RIGHTS; RELOCATION

Section 8.1  Grant Subject to Underlying Rights. Each Grantor has obtained certain
rights of way for construction and operation of the System Route (the “Underlving Rights™). The
IRUs granted hereunder are subject to the terms of the Underlying Rights, and subject to the
~ terms under which the right of way is owned or held by the grantor of the Underlying Rights,
including, but not limited to, covenants, conditions, restrictions, easements, reversionary
interests, bonds, mortgages and indentures, and other matters, whether or not of record, and to
the rights of tenants and licensees in possession. The IRUs granted hereunder are further subject
and subordinate to the prior right of the grantor of the Underlying Rights to use the right of way
for other business activities, including railroad operations, telecommunications uses, pipeline
operations or any other purposes, and to the prior right of Grantor to use its rights granted under
the Underlying Rights. The rights granted herein are expressly made subject to each and every
limitation, restriction or reservation affecting the Underlying Rights. Nothing hercin shall be
construed as to be a representation, warranty or covenant of a Grantor’s right, title or interests
with respect to any Underlying Rights.

Seciion 8.2  Relocation. If, duoring the Term, a Grantor undertakes a relocation of any
part of its System, including any of the facilities used or required in providing the IRU, the
Grantor shall proceed with such relocation, including, but not limited to, the right, in good faith,
to reasonably determine the extent of, the timing of, and methods to be used for such relocation;
provided that (a) Grantor shall use commercially reasonable efforts to  maintain
conditions/locations substantially similar to those in existence prior o such relocation; (b) if the
relocation is at Gramtor’s discretion, Granmtor shall use comunercially reasonable efforts to
maintain the same endpoints of the System; and (c)if the relocation is not at Grantor’s
discretion, Grantor will provide prompt notice to Grantee (and in any event within sixty
(60) days of the legal requirement to relocate being imposed).

Section 8.3  Underlying Right Expiration. Upon the expiration or other termination
of an Underlying Right that is necessary in order to grant, continue or maintain an IRU granted
hereunder in accordance with the terms and conditions hereof or any relocation of the System,
Grantor shall use all reasonable efforts fo obtain an alternate right of way. The Grantee shall pay
the costs of obtaining an alternate right of way and the costs of relocation, including out of
pocket costs, expenses, and reasonable attorneys’ fees, according to its pro rata share of the total
number of wavelengths in use on all fibers located on the right of way of the System for which
an alternate right of way is required; as between the Grantor and the Grantee, the Grantor shall
pay all costs other than the Grantee’s pro rata share.
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ARTICLE IX
USE OF JRU WAVELENGTHS
Section 9.1 Underlving Righis Requirements. The requirements, restrictions, and/or

limitations on Grantee’s right to use the IRU Wavelengths and Associated Property with respect
to, and safety, operational and other rules and regulations imposed in connection with, the

... Underlying Rights are referred fo collectively as the “Underlying Rights Requirements.”

Section 9.2  Compliance with Law. Each Grantee represents, warrants and covenants

~that it will use the IRU Wavelengths and Associated Property in compliance with and subject to

the Underlying Rights Requirements and all applicable government codes, ordinances, laws,
rules and regulations.

Section 9.3  Grantee Use of IRU Wavelengths. Subject to the limitations set forth in
this IRU Agreement, a Grantee may use the JRU Wavelengths and the Associated Property for
any lawful communications purpose, Grantee agrees and acknowledges that it has no right to use
any of the fibers that are part of the System, other than the IRU Wavelengths. Grantee shall keep
any and all of the System free from any liens, rights or claims of any Third Party attributable to
Grantee, except that Grantee may encumber the IRU granted to Grantee in the IRU Wavelengths
and Grantee’s inferest in Associated Property, on the condition that Grantee shall provide to
Grantor an agreement from any such lien holder that the interest of the lien holder is subordinate
to the interest of Grantor and other mterests and nghts m and to the IRU Wavelcngths and
Assocaated Pmperty sl ' Tk ' ; ,

use of the IRU and any equzpment associat@d theremth shall not mterfere Wlth or unpair service
over any of the facilities comprising the System, any other circuits or capacity of the System or
any circuits or capacity of any other user of the System, impair privacy of any communications
over such facilities or circuits, cause damage of any nature to the assets of the System or create
hazards to the employees of any of the aforementioned users or owner of the System.

. Section 9.4 ACS Liens. ACS agrees and acknowledges that it has no right to use the

AKORN IRU Wavelengths during the Term hereof. From and afier the Effective Date, ACS
shall keep the Graniee’s IRU in the AKORN IRU Wavelengths and the ACS Associated
Property granted hereunder, other than any ACS Associated Property as to which Grantor shall
have provided to Grantee a non-disturbance agreement, free from any liens, rights or claims of
any third party attributable to ACS, ACS shall obtain from any entity in which ACS in iis
discretion shall have granted after the Effective Date a security interest or lien on all or part of
the AKORN System a written non-disturbance agreement in which such lien holder
acknowledges Grantee’s rights and interests in and to the AKORN IRU Wavelengths, the ACS
Associated Property, and the IRU hereunder, and agrees that Grantee shall not be dlmmished
disturbed, impaired or interfered with in any adverse respect by such lien holder.

9
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Section 9.5 GCI Liens. GCI agrees and acknowledges that it has no right to.use the
AU-W IRU Wavelengths during the Term hereof. From and after the Effective Date, GCI shall
keep the Grantee’s IRU in the AU-W IRU Wavelengths and the GCI Associated Property
granted hereunder, other than any GCI Associated Property as to which Grantor shall have
provided to Grantee a non-disturbance agreement, free from any liens, rights or claims of any
third party attributable to GCL GCI shall obtain from any entity in which GCI in its discretion
shall have granted after the Effective Date a security interest or lien on all or part of the AU-W
System a written non-disturbance agreement in which such lien holder acknowledges Grantee’s
rights and interests in and to the AU-W IRU Wavelengths, the GCI Associated Property, and the
IRU hereunder, and agrees that Grantee shall not be diminished, disturbed, impaired or interfered
with in any adverse respect by such lien holder.

Section 9.6 Damage Grantee and Grantor shall promptly notify each other of any
matters pertaining to, or the oceurrence (or impending occurrence) of, any event which would be
reasonably likely to give rise to any damage or impending damage to or loss of a System that are
~ known to such party.

Section 9,7 No Interference. A Grantee shall not use its systems in a way that
interferes in any way with or adversely affects the use of the System’s capacity, fibers or cable
by Grantor or any other System user, The parties acknowledge that the System includes or will
include other participants, including Grantor and other owners and users of telecommunication

systems.

Section .8 Cooperation. Grantee and Grantor each agrees to cooperate with and
support the other in complying with any requirements applicable to their respective rights and
obligations hereunder,

ARTICLE X
INSURANCE

Each party hereto shall at all times, at such party’s sole expense, maintain commercial
general liability insurance against claims for personal/bodily injury, products liability, including
death and property damage caused by or occurring in conjunction with the operation of such
party’s business.

ARTICLE X1

TAXES, FEES AND OTHER GOVERNMENTAL IMPOSITIONS

Section 11.1 QObjective. The mutual objective and intent of the parties are to
(2) minimize the aggregate Impositions payable with respect to each System, and (b) share such
Impositions according to their respective interests in each System. They agree fo cooperate with
each other and coordinate their efforts to achieve such objectives in accordance with the
provisions of this Article XL

10
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Section 11.2 Impositions Prior to Effective Date. A Grantor shall be responsible for
and shall timely pay any and all Impositions with respect to the construction or operation of a
System which Impositions are (a) imposed or assessed prior to the Effective Date; or (b) imposed

o

or assessed in exchange for the approval of the original construction of the System; or (c) that

... were assessed in return for the original right to install the System on public property or in public

right of way.

e Section 113 Grantee Payment of Impositions. Except as to Impositions described in

Section 11.2, following the Effective Date, Grantee shall be sesponsible for and shall pay ail
Impositions (a) imposed on, based on, or otherwise measured by the gross receipts, gross
income, net receipts or net income received by or accrued to Grantee with respect to the
ownership or use of the IRU Wavelengths; or (b) which have been separately assessed, allocated

to, or imposed on the IRU Wavelengths.

‘Section 11.4 Grantor Pavment of Impositions. To the extent such Impositions are not
separately assessed, allocated to or imposed on the IRU Wavelengths, Grantor will pay all such
Imposifions. Grantor shall notify Grantee of such Imposition, and Grantee shall promptly
reimburse Grantor for Grantee’s Share. “Grantee’s Share” shall mean Grantee’s pro rata share of
sach Impositions based on the relative amount of capacity of the applicable IRU Wavelengths in
the affected portion of the AU-W System Route or AKORN System Route compared with the
total amount of used capacity in the affected portion of the AU-W System Route or AKORN
System Route during the relevant tax period.

Section 11.5 Grantor Contest of Impositions. Grantor shall have the right to contest
any Imposition (including by nonpayment of such Imposition). The out-of-pocket costs and
expenses (including reasonable attorneys® fees) incurred by Grantor in any such contest shall be
shared by Grantor and Grantee in the same proportion as to which the parties would have shared
in such kmpositions as they were assessed. Any refunds or credits resulting from a contest
brought pursuant to this Section 11.5 shall be divided between Grantor and Grantee in the same
proportion as separately determined or as originally assessed. In any such event, Grantor shall
provide timely notice of such challenge to Grantee.

Section 11.6 Grantee Contest of Impositions. Grantee shall have the right to protest
by appropriate proceedings any Imposition. In such event, Grantee and Grantor shall share the

. out-of-pocket costs and expenses (including reasonable attorney’s fees) incurred by Grantee in

the same proportion as to which the parties would have shared in such Impositions as they were
assessed. Any refunds or credits resulting from a contest brought pursuant to this Section 11.6
shall be divided between Grantor and Grantee in the same proportion as separately determined or
as originally assessed. In any such event, Grantee shall provide timely notice of such challenge

to Grantor.

ARTICEE XII

Intentionally Omitted.

11
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ARTICLE XTI
REPRESENTATIONS, WARRANTIES AND ACKNOWLEDGMENTS

Section 13.1  Authority: Binding Agreement; No Violation. Bach pé.fty repfesents

__and warrants that:

(a) it has the full right and authorify to enter into, execute, deliver and
_perform its obligations under this IRU Agreement;

(b)  this JRU Agreement constitutes a legal, valid and binding obligation
-enforceable against such party in accordance with its terms, subject to bankruptcy, insolveney,
creditors’ rights and general equitable principles; and

_ (6)  its execution of and performance under this IRU Agreement shall not
violate any applicable existing regulations, rules, statutes or court orders of any local, state or
federal government agency, court or body.

Section 13.2 Permits and Legal Compliance. Each Grantor represents and warrants
to each Grantee that:

(a) Grantor has obtained or will obtain all permits, licenses, authonzatlons
and other govennnental approvals required for the installation of its System.

(b)  In its ownership, operation and maintenance of the System, Grantor will
comply with all applicable local, municipal, state or federal laws, orders and regulations.

ARTICLE X1V

MISCELLANEOUS

Section 14.1 Assignment. Neither party shall have the right to assign or otherwise
transfer this IRU Agreement and the rights and obligations hereunder.

Section 14.2 Enftire Agreement. This IRU Agreement, together with all exhibits and
schedules hereto and thereto, collectively represent the entire understanding and agreement
between the parties with respect to the subject matter hereof and supersede all prior and
contemporancous agreements, understandings, negotiations and discussions, whether oral or
written, of the parties with respect to the subject matter hereof.

Section 14.3 Amendments. This JRU Agreement may be amended only by a written
amendment executed and delivered by each party herefo. Any amendment shall become
effective upon such execution and delivery, unless otherwise provided.

Section 14.4 Waivers and Consents. No waiver of any breach of any of the terms of
this IRU Agreement will be effective unless such waiver is in writing and signed by the party
against whom such waiver is claimed, No course of dealing will be deemed to amend or
discharge any provision of this TRU Agreement. No delay in the exercise of any right will
operate as a waiver of such right. No single or partial exercise of any right will preclude its

12
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further exercise. A waiver of any right on any one occasion will not be construed as a bar to, or
wa:iver of, any such right on any other occasicm Any consent of a party hercto required uoder

given by a party hereto in any one instance will be deemed to waive the requirement for such
. party’s consent in any other or future instance. S .

Section 14.5 Governing Law. This IRU Agreement shall be governed, construed, and

. enforced in accordance with the laws of the State of Delaware, without regard.-to conflicts of .. -

laws principles thereunder.

Section 14.6 Notices. All notices, consents, approvals, waivers or other
communications hereunder will be in writing and will be delivered or sent addressed as follows:

10 ACS:

ACS Cable Systems, Inc.
~ ¢fo ACS Wireless, Inc.
600 Telephone Avenne
Anchorage, Alaska 99503
Attention: General Counsel/Risk Management Group

with a copy (which shall not alone constitute notice) to:

Sidley Austin LLP
787 Seventh Avenue
New York, New York 10019

Attention: BRI

If1o GCI:

General Communication Corp.
¢/o General Communication, Inc.
2550 Denali Street, #1000
Anchorage, Alaska 99503
Attention: General Counsel

with a copy (which shall not alone constitute notice) to:

Sherman & Howard L.L.C.

633 Seventeenth Street, Suite 3000
Denver, Colorado 80202
Attention: [SEEEEEIEIRERE S

Any Person entitled to notice under this Section 14.6 may change the above address by giving
notice as required by this Section 14.6. In computing time periods, the day of notice will be
excluded. For notice purposes, a day means a calendar day (unless provided otherwise herein),

13
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Any notices given to any Person in accordance with this IRU Agreement will be deemed to have
been duly given and received: (i) on the date of receipt if personally delivered, (ii) five (5)

... business days after being sent by U.S. first class mail, postage prepaid, (iif) the date of receipt, if

sent by registered or certified U.S. mail, postage prepaid, or {(iv) two (2) business days after
having been sent by a nationally recoguized overnight courier service with confirmation of

delivery.

Section 14,7 Severability. Wherever possible, each provision of this IRU Agreement
will be interpreted in such manner as to be effective and valid under applicable law, However, if
for any reason any one or more of the provisions of this IRU Agreement are held to be invalid,
illegal or unenforceable in any respect, such action will not affect any other provision of this IRU
Agreement, and the parties shall negotiate in good faith for an amendment to this IRU
Agreement that would place them as close as possible to the position that they would have been
in had the invalid, illegal or unenforceable provision had been valid, legal, and enforceable.

Section 14.8 Dispuie Resolution.

(a)  Arbitration. GCI and ACS agree to resolve any and all disputes arising
out of, or related to, this IRU Agreement, in accordance with the arbitration agreement attached
hereto as Exhibit D (the “Arbitration Agreement™).

(bj Specific Performance. Prior to termination of this IRU Agreement, in the
event any party should refuse to perform under the provisions of this IRU Agreement, monetary
damages alone will not be adequate. The other party shall therefore be entitled, in addition to
any other remedies that may be available, including money damages, io obtain specific
performance of the terms of this IRU Agreement pursuant to the Arbitration Agreement, In the
event of an action by any of the parties to obtain specific performance of the terms of this IRU
Agreement, each other party hereby waives the defense that there is an adequate remedy af law,

Section 14.9 Counterparts. This JRU Agreement may be signed in multiple
counterparts (or with detachable signature pages). Each counterpart will be considered an
original instrument, but all of them in the aggregate will constitute one agreement. Telecopies or
facsimiles of signatures will be given effect for purposes of the signature page of this IRU
Apreement and any amendments to this IRU Agreement.

Section 14.10 Headings, Article and section titles have been inserted for convenience of
reference oply. They are not iniended to affect the meaning or interpretation of this IRU

Agreement. :

Section 14.11 Force Majeure. No party shall be liable for any delay or failure in
performance of any part of this IRU Agreement where such failure or delay is caused by the
following events to the extent such delay or failure is beyond the reasonable control of such
party: acts of nature; acts of civil or military anthority; embargoes; epidemics; terrorist acts;
war; rofs; insurrections; fires; explosions; earthquakes; nuclear accidents; floods; work
stoppages; cable cuts; power blackouts; volcanic action; other major environmental distorbances;
or unusually severe weather conditions. In such event, the party whose performance fails or is
delayed shall, upon giving prompt notice to the affected party, be excused from such

14
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performance on a day-to-day basis to the extent of such interference (and the affected party shall
likewise be excused from performance of its obligations on a day-to-day basis to the extent such
party’s obligations are related to the performance so interfered with), The party whose

performance fails or is delayed shall use its commercially reasonable efforts to avoid or remove
the cause of nomperformance and both parties shall proceed to perform with dispatch once the .
causes of the failure or the delay are removed or cease.

Section 14.12 No_Third Party Beneficiaries. The terms and provisions of this IRU
Agreement are intended solely for the benefit of each party hereto and their respective successors
and permitied assigns, and it is not the intention of the parties hercto to confer third-party
beneficiary rights upon any other person.

IN WITNESS WHERKEOF, each of the parties hereto has duly executed this IRU
Agreement as of the date first written above.

Signatures contained on next page.
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GCI COMMUNICATION CORP.

By ///M/& -

Nam& i { Nian, €, etk
Title; Seviow \4\{_@_‘ Presg %

ACS CABLE SYSTEMS, INC.

By ‘H‘ 5(&;(“"/

Name: Povvpan A\ \}mé\mgm\\\
Title! C&p 4 Prasican’

[Signature Page to Bilateral IRU Agreement]
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HEPA SERVICES AGREEMENT

This sgreetnent {the “Agreement™) is made and effective as of Joans 420170
(the “Execution Date”), by and between GCI Communjeation Corp., an Alaska
corporation (“GCI™), and ACS Wireless, Inc,, ai Alasks corporation (“*ACS™). ACS and
GCL, for the purposes of this Agreement, shall each be referred to 28 a “Carrier,” and
collectively, as “Carrfers”.

RECITALS
"~ WHEREAS, ACS is licensed by the Federa] Commutications Commission (the
“FCC™ to provide wiveless cornmunication services in both urban and rural markets
within the United States; and

WHEREAS, GCI is desloning, installing, operating and mainteining a Global
System for Mobile Communications (“GSM”), Wil (“WiFi™), Enhanced Data GSM
Bavironment (*EDGE”), High Speed Packet Access (“HSPA”) and HSPA+ network
(“HSPA+") in certein areas in Alaska (collectively, the “QCE HSPA Netyrork™); and in
each of the areas in which GCI provides service over the GCT HEPA Network, as may be
changed from time t6 time, {eollectively referred to as the “Tertitgry™); and

WHEREAS, within the Teritory, GCI provides digital mobile wireless services,
including wireless voice, wireless data, wircless internet, unified messaging, shott
messago service ("SMS™), multimediz messaging setvice (“MMS"), information and
multimedia services and other related services {these services, imcluding all future
enhancements and additional service offerings offered by GCI over the GCI HSPA
Network within the Territory, are coliectively referred to as the “GCJ Services™); and

WHEREAS, ACS is an integrated communication service provider in the
Territory providing long distance, loeal exchange, inténet, wireless voiee and data
services {sach of these services, Melnding all future enhancements and additional service
offerings offered by ACS, are colloctively referred fo as the “ACS Services™) primarily
over facilities that ACS owns and operates (ACS Facilities™); and

NOW, THEREFORE, for good and valuable consideration (the receipt and
sufficiency of which are hereby acknowledged), and intending to be legally Bound
hereby, GCI and ACS hereby agree as follows:

NY) 82511485
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ARTICIE I: DISTRIBUTION ARRANGEMENT

1. Defigitions.

(a} For pmposes of this Agwament and the Distribution Arrangement, the
following capitalized terms shall be defined as follows:

(i}  “ACS” has the meaning set forth in the Recitals to this Agreement.

(iv) “ACS Services” has the meaning set forth in the Recitals fo this
Agreement.

(v} “ACS Service Plans” means the published retail rates, terms and
conditions as revised by ACS from tims to time and pursuant to which ACS sells
the ACS Services to end users,

{vii) “Affiliate” means, with respect to any Person, any other Person
that, directly or indirectly through one or more intermediaries, controls, is
controlled by, or is under common control with such Person. For purposes of this
definition, “control” (including the texms “controiléd by,” and “wnder common
control with”") means the possession, directly or indireotly, of the power to direct
or cause the direction of the management and policies of a Person, whether
through the ownership of voting securities or partnersh:p interesis or other
ownership interests, by contract, or otherwise. . - .. o

(ix) “Camier Customers” means, collectively, customers of each
respective Camrer.

NYT §251145v.5
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{(xi)  “GCI” has the meaning set forth in the Recitals fo this Agreement.

(xii) “GCI HSPA Network” has the meaning set forth in the Recitals to
this Agreement, - . .

(xiv) “GCI Services” has the meaning set forth in the Recitals to this
Agreement.

(xvi) “LIBOR” means the three-month London Interbank Offered Rate

of interest on the first day on which an applicable interest rate is to be determined,

 adjusted on the first day of each calendar quarter, for doliar deposits as published

in The Wall Street Journal (Bastesn Edition) under “Money Rates” from time to

time, or if such rate does not so appear, in such other natiomally recognized

publication as the parties may, from time fo time, specify. On any day when such

a rate is not reported, the most recently reported rate on a preceding day will be
deemed the applicable rate,

(xvily “Person” means any nataral person, corporation, general or
limited partnership, limited lability company, joint venture, trust, association,
unincorporated entity of any kind, or a govermmental authority.

{xviil) “Third Party” means a Person that is not a party to this Agreement,
an Affiliate of either party to this Agreement, or an officer or director of any of
the foregoing,

(xix) “Tenitory” has the meaning set forth in the Recitals to this
Agresment.

MY B251148¢.8
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(b) Clarifications. Words used in this Agreement, regardless of the pender and
number specifically used, shall be deemed and construed to include any other gender
and any other number as the context requires. As used in this Agreement, fhe word
“inclading” shall be deemed to be followed by fhe words “without limiting the
generality of the foregoing,” and the word “or” has the inclusive meaning of “and/or”.
Bxcept as specifically otherwise provided in this Agreement in a particular instance, a
reference to an Article, Section, Bxhibit or Schedule is a reference to an Article or
Section of this Agreement or an Bxhibit or Schedule hereto, and the terms “hereof”

“herein,” and other like terms refer to this Agreement as-a-whole, inchuding the Exhibits - - v

and Schedules to this Agreement, and not solely to any partioniar part of this Agreement.
The deseriptive headings in this Agreement are inserted for convenience of reference
only and are not intended to be part of or to affect the meaning or interpretation of this
Agreement, This Agreement shall be construed without regard to any presumption or
rule requiring construction or inferpretation against the party drafting an instrument or
causing any instrument to be drafted.

WY1 8251145v.5




WY 8251i45v.8

REDACTE

D - FOR PUBLIC INSPECTION

e



WY1 BZ51H45v.5

. T . . . .

REDACTED - FOR PUBLIC INSPECTION




NY1 B25F145%.8

by e .

REDACTED ~ FOR PUBLIC INSPECTION

. Lo e e e

i
!
{

:

i
H
i
i
i
i
i
H
H
!




WY1 BR51145v.5

REDAC

5

TED - FOR PUBLE

C INSPECTION




5,

REDACT

Financial Terms,

NY] 3251145v.5

PR

ED

~ FOR PUBLIC INSPECTION




]

REDACTED — FOR PUBLIC INSPECTION

Ed

VY AP USSR

R

e

10

NYY 825114575




l ° - ' H

REDACTED — FOR PUBLIC INSPECTION

6. Term and Termination of the Distribution Arrangement.

11
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9, Further Oiﬁigations. '
(8) Compliance with Law. Both GCl and ACS shall comply with all applicable

‘pursuant to this Agreement.

local, state and federal laws and regulations pertaining to the services it is providing

ARTICLE II: MISCELLANEQUS

1. Entire Agreement.

This Agreement, together with all exhibits and schednles bereto end thereto, and
all documents and certificates delivered by the parties conteraporaneously and in
connection herewith and therswith, collectively represent the eniire understanding and
agreement between the parties with respect to the subject matter hereof and supersedes all
prior and contemporaneous agreements, understandings, negotiations and discussions, .
whether oral or written, of the parties with regpect to the subject matter bereof,

13
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2. Amendments.,

' This Agreement may be amended only by a written amendment executed and
delivered by each party hereto. Any amendment shall become effective upon such
execution and delivery, unless otherwise provided. ‘

3. Waivers and Consents.

No watver of any breach of any of the texms of this Agreement will be effective
vnless such waiver is in writing and signed by the party against whom such waiver is
claimed, No course of dealing will be deemed to amend or discharge any provision of
this Agreement. No delay in the exercise of any right will operate as a waiver of such
right. No single or partial exercise of any right will preclude its further exercise. A
waiver of any tight on any one occasion will not be construed as a bar to, or waiver of,
any such right on any other occasion, Amny consent of a party hereto required under this
Agreement must be in writing and signed by such party to be effective, No congent given
by a party hereto in any one instance will be deemed to waive the requirement for such
party’s consent in any other or future instance.

4. Rewedies Cumulative,

Bxoept as otherwise provided herein, all rights, powers and remedies provided
wnder this Agreement or otherwise available in respect hereof at law or in equity shalt be
cumulative and not alternative, and the exercise or beginning of the exercise of any right,
power or remedy thereof by a party shall not preclude the simultancous or later exercise
of any other such right, power or remedy by sach party,

5 Assignment.

(a) Neither party hercto may transfer this Agreement, or its rights or obligations
hereunder, except with the prior written consent of the ofher party hereto.

(b) Either party may transfer this Agreement, or the rights and obligations
hereunder, to an Affiliate of such Person, provided, that (i) the assignee or iransferee
agrees in writing to be bound by all of the terms and conditions of the assigning or
transferring party and (ii} the assigning or fransferring party gives written notice of the
assignment or transfer to the other party fo this Agreement.

6. Guoverning Law.

This Agreement shall be governed, construed, and enforced in accordance with
the laws of the State of Delaware, without regard to conflicts of laws principles
thereunder. ’

14
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7. Motieces.

. (a) All notices, consents, approvals, waivers or other communications hereunder
will be in writing and will be delivered or sent addressed as follows:

o ACS:

ACS Wireless, Inc.

600 Telephone Avenne

Anchorage, Alaska 99503

Attention: Gieneral Counsel/Risk Management Group

with a copy (which shall not alone constitute notice) toi

Sidley Austin LLP

787 Seventh Avenue

MNew Vork, New York 10019

Attention: Irving Rotter
Gabriel Saltarelii

Hio GCL

General Communication, Inc.
2550 Denali Street, #1000
Anchorage, Alaska 99503
Attention: General Counsel

with a copy (which shall not alone consfitute notice) to:

Sherman & Howard L.L.C,

633 Seventeenth Street, Suite 3000
Denver, Colorado 80202
Attention: Steven D. Miller, Esq.
Facsimile: (303) 298-0940

Any Person entitled to notice under this Section 7 may change the gbove address by
giving notice as required by this Section 7, In computing time periods, the day of notice
will be excluded. For notice purposes, a day means a calendar day (unless provided
otherwise herein).

(b) Any notices given to any Person in accordance with this Agreement will be
deemed to have been duly given and received: (i) on the date of receipt if Personally
detivered, (if) five (5) business days after being sent by U.S. first class mail, postage
prepaid, (iii) the date of receipt, if sent by registered or certified U.S. mail, postage

15
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prepaid, or (iv) two (2) business days after having been sent by a nationally recognized
overnight courier service with confirmation of delivery.

8. Expenses.

9, Partial Invalidity.

Wherever possible, each provision of this Agreement will be interpreted in such
manner as to be effective and valid under applicable law. However, if for any reason any
one or more of the provisions of this Agreement ate held fo be invalid, illegal or
unenforceable in any respect, such action will not affect any other provision of this
Agreoment, and the parties shall negotiate in good faith for an amendment to this
Agreement that would place them as close as possible to the position that they would
have been in had the invalid, illegal or unenforceable provision been vahid, legal, and
enforceable.

10.  Dispute Resolution.

16
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12. Counteg_garts.l

This Agreement may be signed in muliiple counterparts (or with defachable
signature pages). Each counterpart will be considered an original instrument, but all of
them in the aggregate will constitute one agreement. Telecopies or facsimiles of
-signatures will be given effect for purposes of the signature page of this Agreement and
any amendments to this Agreement.

13. Headings,

Article and section tifles have been inserted for convenience of reference only.
They are not intended to affect the meaning or interpretation of this Agreement,

14. Confidentiality; No Public Annonncement; End User Data.

(a)  Pach party hereto recognizes mnd acknowledges that confidential
information of varous kinds may exist, from time to time, with respect to the business
and assets of each such party. Accordingly, each party hereto (the “Receiving Party”)
covenants that, exoept with the prior wxitten comsent of the party to whom such
confidential information belongs (the “Disclosing Party™), it will (consistent with ifs
reasopable practices and procedures adopted in good faith for handling confidential
information) keep confidential all information regarding the Disclosing Party furnished to
it by the Disclosing Party or an Affiliate thercof if a reasonable Person would know that
such information is confidential or which is clearly designated as “confidential,” and will
not disclose any such information to any Person whatsoever (other than such party's
officers, directors, employees, beneficial owners, attomeys, accountants, advisors,
lenders or potential transferees, provided each of such Persons is informed of the
confidential natare of such information and, in the case of a potentfal transferee, such
Person executes an agreement for the benefit of each party agreeing to keep such
information confidential in accordance with this Section 14), The foregoing covenant of
the parties will not apply to any information (other than end user data) (i) that was or
becomes generally available fo the public other than as o result of disciosure by the
Receiving Party, (i) that becomes available to the Receiving Party from a source other
than the Disclosing Party or an Affiliate thereof, provided that such source is not {to the
knowledge of the Receiving Party) bound by a confidentiality obligation with respect fo
such information, (ii}) that the Receiving Parfy can establish was in the Receiving Party’s
possession prior to it being fumished to the Recelving Party by or on behalf of the
Disclosing Perty or an Affiliate thereof, provided that the source of such information was
not (to the knowledge of the Receiving Party) bound by a confidentiality obligation wifh
respect to such information, (iv) regarding the tax treatment of the Receiving Party’s
performance under this Agreement, (v) to the extent the disclosure of such information is

17
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required pursuant to a court order or sevarities or ofher laws, rules or regulations, or (vi)
in the coniext of litigation, mediation or arbitration between the parties hereto or their
respective Affiliates.

5. Force Majeure.

Neither party shall be Hable for any delay.or failure in performance of any past of
this Agreement where such failure or delay is caused by the following events to the
extent such delay or fajlure is beyond the reasonable control of such party: acts of nature;
acts of civil or military authority; embargoes; epidemics; terrorist acts; war, riots;
insurrections; fires; explosions; earthquakes; nuclear accidents; floods; work stoppages;
cable cuts; power blackouts; volcanic action; other major environmental disturbances; or
uresually severe weather conditions. In such event, the party whose performance fails or
is delayed shall, wpon giving prompt notice to the other party, be excused from such
performance on a day-to-day basis to the extent of such interference {and the other party
shall likewise be excused from performance of its obligations on a day-to-day basis to the
extent such party’s obligations are related to the performance so interfered with). The
party whose performance fails or is delayed shall use its commercially reasonable efforts
to avoid or remove the cause of nonperformance and both parties shall proceed to
perform with dispatch once the causes of the failure or the delay are removed or cease.

16. Representations and Warranties.

{a) Each of the parfies hereto represents and warrants to the other, with
respect to facts and issues relating fo it, that:

B it has full power and authority to executs, deliver and perform this
Agreement according fo its terms;

(i) it shall comply with all material laws applicable to it, including
state, Jocal and federal rules and regulations governing the business, ownership,
management and operations under this Agreement; and

{iil)  all requisite resolutions und other authorizations necessary for the
execution, delivery, performance and satisfaction of this Agreement have been
duly adopted and complied with.

18

MY 4251 145v.5




' ey . ' P . e P e . +

REDACTED - FOR PUBLIC INSPECTION

(2) Bach party shall indemnify and hold harmless the other party and its
Affiliates, and their respective successors and assigns, and the shareholders, directors,
officers, employees and agents of any and all of the foregoing (the “Carricr ndemmnified
Persons™), from and against any and all Losses incured or suffered by any Carrier
Indermified Person arising out of, in conmection with or relating to: (i) any breach of any
of the representations or watranties made by a party in this Article IL, (i) any faflure by a
party to perform any of its covenants or agreements contained in this Agreement, except,
in each case, to the extent such breach or failure, as applicable, was caused by a breach of
this Agreement by, or any act or omission of, party or a Casrier ndemnified Person; (i)
willful misconduct by a party in connection with (&) its performance of its obligations
hereunder or (b) the provision of services by either party pursaant to this Agreement; and
(iv) any allegation that any products or services provided either party under thig
Agreement (including any content transmitted or processes used in connection therewitl)
infringes, misappropriates or otherwise violates any intellectual property rights of any
Person. Rach party acknowledges and agrees that its sole and exclusive remedy with
respect to the claims for breack of representations, warranties, covenants or agreements
contained in clauses () and (i) of this Section 17(a) shali be pursuant fo the
indemnification provisions set forth in this Section 17,

17. Indemnification; Limitation of Liability. :
i

(b) Bxcept to the extent payable to a Third Party, in no event shall any party be
liable for indirect, special, consequential or punitive damages arising out of & breach of
this Agreement, even if advised at the time of breach of the possibility of such damages,
sxcept for losses arising out of any grossly nogligent, willful or fraudulent act or
omission, or out of any breach of this Section 17 (Indemnification} or Section 14
{Confidentiality).

{c) A party seekdng indemnification pursuant to this Agreement (the “Indemnified
Party”) shall give promipt written notice of any claim, or the commencement of any suif,
action or proceeding, in respect of which indemnity may be sought under Section 17(a) or
Section 17(b), as applicadle (a “Claim”), to the party from which indemnification is
sought (the “Indemuifying Party”); provided that the failure of the Indemmnified Party to
give such notice shall not relieve the Indemnifying Party of its indemnification
obligations under this Agresment, exoept to the extent that such failure results in the
failure of actual notice and the Indemnifying Party is materially prejudioced as a result of
such failure,

(d) The Indemnified Party will aliow the Indemnifying Party to direct the defense
and settlement of any such Claim, with counsel of the Indemnifying Party’s choosing,
and will provide the Indemnifying Party, at the Indemnifying Party’s expense, with
information and assistance that are reasonably necessary for the defense and setflement of
the claim. The Indemnified Party will have the right to retain separate counsel and to
participate in (but not control) any such action, but the fees and expenses of such connsel
will be at the expense of the Indemnified Party; provided that the Indemnified Party shall
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have the right fo employ, at the Indemnifying Party’s expense, one counsel of its choice
in each applicable jurisdiction (if more that one jurisdiction is involved) to represent the
Indemnified Party if (i) the retention of counsel by the Indemnified Party has been
authorized in wiiting by the Indemnifying Party; or (i) the Indemnified Party has been
advised by its counsel in writing that there is a conflict of interest between the
Indemnifying Party and the Indemnified Party in the conduct of the defense of the action;
provided, further, that if the Indemnifying Party has not in fact retzined counsel to
assume the defense of the action within a reasonable time following receipt of the notice
given pursuant to Section 17(d), or otherwise fails, in the reasonable judgment of the
Indermnified Party, to otherwise adequately prosecute or pursue such defense, in each
case, within thirty (30) days following written notice of such failure by the Indemnified
Party to the Indenmifying Party, the Indemnified Party may defend such Claim on behalf
of and for the account and risk of the Indemnifying Party.

{¢) An Indemrifying Party will not be liable for any settlement of any Claim
effected without its written consent (which consent will not be unreasonably withheld,
delayed, or conditioned), Without the weitten consent of the Indemnified Party, an
Tndenmifying Party will not consent to the eniry of any judgment or enter into any
settlement of any Claim that (4) imposes obligations on the Indemnified Party or any of
its Affiliates other than the payment of money damages that will be paid by the
Indemnifying Party, (B) does not inchude as an unconditional term thereof, a complete
and unconditional release of each Indemnified Party potentially affected by such Claim,
(C) arises from or Is part of any criminal action, suit or proceeding or contains &
stipulation to or an admission or acknowledgment of, any Hability or wrongdoing
(whether in contract or otherwise) on the part of the Indemnified Party or any of its
Affiliates, or (D) without limiting clause (A) above, encumbers any of the assets of any
Tndemnified Party or any of its Affiliates or includes any injunctive or equitable relief,
including any restriction or condition that would apply to or materially adversely affect
any Indemmified Party or any of its Affiliates or the conduct of any of their respective
businesses.

18, Relationship.

19. Further Assurances.

Bach party hereto agrees, without further consideration, to sign and deliver such
other docwments of farther assuvance as are consistent with the provisions of this
Agreement and as may reasonably be necessary to effectnate the provisions of this
Apreement.

20
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28, Intellectual Property.

21.  No Third Party Beneficiaries.

The terms and provisions of this Agreement are intended solely for the benefit of
each party hereto and their respective successors and permitted agsigns, and it is not the
intention of the parties hereto to confer Third Party beneficiary rights upon any other
Person,

Signatures contained on next page,
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IN WITNESS WHERBOF each of the parties hereio has duly executed this Agreement
as of the Bxeoution Date,

GCL Comm /aﬁon Co
By

Name? it Co Bredan ek,

Title: Gemter Wi Frast

. ACS Wireless, Inc

By \JM 'ﬂ jn’

Nome: Fnand, dada {-w-'ﬁ\\
Title! €& 0% Prasidamt

[Signature Page to HSPA Services Agreement]
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NETWORK ACCESS AGREEMENT

.. 'This Network Aqoess Agreement (fhe “Apreement”) Is made and effective as of
June sy 2071% (fhe “Bxeeution Date®), by and between ACS Wirsless, Inc., an Alaska
corporation, and GCT Commtenicatioti Cotpr., an, Alaska corporation (ACS and G, for
the purposes of this Agreement, shall eacl be teferred fo as » “Carder.” and eolisctively,.
2 “Cargierg™)

RECITALS

WHEREAS, engh Cartler is.an infegmted coptrrunication service provider in the
Testitory providing long, distasce, Jocal exchange, intermet, date serviges, and, inthe case
of GGI, cable television, pimarily over fhoilities that eath Carer owns and operates

- (these serviees, Hiluding ol fitire enhancements thereto, are pollectively referred fo a8
“the “Capler Serviees™); and

WHEREAS, ACS is desighing, installing, opersting dnd maintaining a long tetm
evolution (“LEE") network in Adaska (e “ACS LTE Netwoik”); and

WHEREAS, GCL fs desigoing, installing, operating and maintalaing a Global
System for Mobile Communications (“GEM”), Wikt (“WiBD"), Enbanoed Data GSKL
Environment (“EDGE™), High Speed Packet Acvess {“HSPA™) and HEPAY network
(“HSPA+ Network’”) (collectively, the “GCI HSPA Networlk™); ead in sach of the areay
in which GCI provides service over the GCI HSPA Network, as may be dhanged from
time to time, collevtively referred to as (the “Temitory™);. and

c e ... NOW, THEREFORE, for good and valusble considesstion (the reseipt and
sufffelency of wiich ate hereby acknowledged), and intending to be legally bound
liereby, GICT and ACS bereby agree as follows:

ARTICLEX

i Definitions,
(&)  Capitdlized Terms For purposes of this Agresment, the following
capitalized terins shall be defined as follows:

“ACE” means ACS Wireless, Iut., arf Alaska corporation.
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“Affitiate” means, with respect to any Person, any other Person that, directly or
indirectly fthrough one or more intermediaries, controls, is controlled by, or is under
common control with such Person, For purposes of this definition, “conirol” (including
the terms “controfled by,” and “under comimon contro} with”™) means the possession,
directly or indirectly, of the power to direct or cause the direction of the management and
policies of a Person, whethet through the ownership of voting securities or partnership or
other ownership interests, by contract, or otherwise.

“Camier Customers” means, collectively, customers of each respective Carmier.
“Carrier Services” has the meaning set forth in the recitals of this Agreement.
“Claim™ has the meaning set forth in Article i, Section 17(c) of this Agreement.

“BDGE” has the meaning set forth in the recitals of this Agreement.

“Ryent of Default” has the meaning set forth in Article I, Section 9(2)(ii) of this
Agreement.,
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“BOCT means the Federal Communication Commission or any successor agency.

“GCTP means GCI Commumnication Corp., an Alaska corporation.

“(ISM has the meaning set forth in the recitals of this Agresment.

“HSPA” has the meaning set forth in the recitals of this Agreement.

“Indemnified Party” has the meaving set forth in Article II, Section 17(¢) of this
Agreement.

“Indempifying Party” has the meaning set forth in Article 11, Section 17(c) of this
Agreement.

“I IBOR” means the three-month London Interbank Offered Rate of interest on
the first day on which an applicable interest rate is to be determined, adjusted on the first
day of each calendar quarter, for dollar deposits as published in The Wall Street Journal
(Bastern Edition) under “Money Rates™ from time to time, or if such rate does pot so
appear, in such other nationally recognized publication as the parties may, from fime to
time, specify., On any day when such a rate is not reported, the most recenily reported
rate on a preceding day will be deerned the applicable rate.

“L TE” has the meaning set forth in the recitals of this Agreement.
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“Person™ means any natural person, corporation, general or Hmited partnership,
limited liability company, joint venture, trust, association, unincorporated entify of any
kind, or a governmental authority.

"Third Party” means a Person that is not a party to this Agreement, an Affiliate of
either party to this Agreement, or an officer or director of any of the foregoing.

“Transfer” means a divect or-indirect sale, exchange, assignment, transfer, transfer
upon or in lieu of foreclosure, or other disposition (whether voluntary, involuntazy or by

operation of law, Hicliidiig purstant to-a-merger),” and includes any transaction that

results directly or indirectly in a change in control of a Person or & transfer of more than

50% of the direct or indirect beneficial ownership of a Person to another Person that is-

not an Affiliate of such first-Person, inclnding a spin-off or split-off, however stroctured;
provided, however, that in no event shall any issaance, {ransfer, conversion or exchange
of Carder securities, or any change in control of Camder, in each case by merger,
consolidation or otherwise, be a “Transfer™ for purposes of this Agreement,

() Clarifications. Words used in this Agreement, regardless of the gender
and number spesifically used, shall be deemed and consfrued to include any other gender
and any other number as the context requires. As used in this Agreement, the word
“including” shall be deemed to be followed by the words “without limiting the generality
of the foregoing,” and the word “o1” has the inclusive meaning of “and/ox”, Except as
specifically otherwise provided in fhis Agreement in a particular instance, a reference to
ah Article, Section, Exhibit or Schedule is a reference to an Article or Section of this
Agreement or an Bxhibit or Schedule hereto, and the terms “hereof,” “herein,” and other
like terms refer to this Agreement as a whole, including the Exhibits and Schedules to
this Agreement, and not solely to any particular part of this Agreement. The descriptive
headings in this Agreement are inserted for comvenience of reference only and are not
intended to be part of or fo affect the meaning or inferpretation of this Agreement. This
Agreement shall be construed without regard to any presumption or rule requiring
construction or inferpretation against the party drafling an instroment or causing amy
instrument to be drafted.

2. Relationship of the Payties.
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4, Customer Relationships.
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Usage Records.
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7.  Equipment$

8.  Fipancial Terms. ‘

A
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e b Term and Termiaation.

(8) Term: This Agreement will remain in effect

11
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10. Further Dblizgations.

(a)  Compliance with Law. GCI and ACS shall comply with all applicable
local, state and federal laws and regulations pertaining to the services if is providing
pursuant to this Agreemen

ARTICLE 1: MISCELLANEQUS

i. Entire Apreement.

This Agreement, together with all exhibits and schedules hereto and thereto, and
all documents and certificates delivered by the parties contemporaneously and in
connection herewith and therewith, collectively represent the entire understanding and
agreement between the parties with respect to the subject matter hereof and supersedes all
prior and contemporanecus agreements, understandings, negotiations and discussions,
whether oral or written, of the parties with respect to the subject matter hereof.

2. Amendments.

This Agreement may be amended only by a written amendment executed and
delivered by each party hereto, Any amendment shall become effective upon such
execution and delivery, unless otherwise provided.

3. Waivers and Consents,

No waiver of any breach of any of the terms of this Agreement will be effective
unless such waiver is in writing and signed by the party against whom such waiver is
claimed. No course of dealing will be deemed to amend or discharge any provision of
this Agreement. No delay in the exercise of any right will operate as a waiver of such
right. No single or partial exercise of any right will preclude its farther exercise, A
waiver of any right on any one occasion will not be construed as a bar o, or waiver of,
any sach right on any other occasion. Any consent of a party hereto required under this
Agreement must be in writing and signed by such party to be effective. No consent given
by a party hereto in any one instance will be deemed to waive the requirement for such
party’s consent in any other or future instance.

12
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4, Remedies Cumulative.

Except as otherwise provided herein, all rights, powers and remedies provided
under this Agreement or otherwise available in respect hereof at law or in equity shall be
cumrulative and not alternative, and the exercise or beginning of the exercise of any right,
power or remedy thereof by a party shall not prechude the simultaneous or later exercise
of any other such right, power or remedy by such party.

8. Asgignment.

(a) Neither Carrier hereto may Transfer this Agroement, or its rights or
obligations hereunder, except with the prior written consent of the other party hereto,

(b) Bither Carrier may Transfer this Agreement, or the rights and obligations
herevmder, o an Affiliate of such Person, provided, that (i) the assignee or transferee
agrees in writing to be bound by ali of the terms and conditions of the assigning or
transferring party and (i) the assigning or transferring party gives written notice of the
assignment or transfer to the other party to this Agreement.

G. Governing Law.

This Agreement shall be govemed, construed, and enforced in accordance with
the laws of the State of Delaware, without regard to conflicts of laws principles
therennder.

7. Notices.

(2) Al notices, consents, approvais, waivers or other communications hereunder
will be in writing and will be delivered or sent addressed as follows:

o ACS:

ACS Wireless, Inc.,
600 Telephone Avenue

Anchorage, Alaska 99503

Aftention: Geperal Counsel/Risk Management Group

with a copy (which shall not alone constitute notice) to:

Sidley Anstin LLP

787 Seventh Avenus

New York, New York 10019

Attention: Frving Rotter
Gabriel Saltarefli

Facsimile: (212) 839-5599

i3
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Ifto GCL

GCY Communication Corp.
2550 Denali Street, #1000
Anchorage, Alaska 99503
Attention; General Counsel

with a copy {which shall not alone constitute notice) t0:

Sherman & Howard L.L.C.

633 Seventeenth Street, Suite 3000
Denver, Colorado 80202
Attention: Steven D, Miller, Esq.
Facsimile: (303) 298-0940

Any Person entitled to notice under this Section 7 may change the above address by
giving notice as required by this Section 7. In computing time periods, the day of notice
will be excluded, For notice purposcs, a day means a calendar day (unless provided
otherwise herefn).

{b) Any notices given to any Person in accordance with this Agreement will be
deemed to have been duly given and received: (i) on the date of receipt if personally
delivered, (i) five (5) business days after being sent by 17.8. first class mail, postage
prepaid, (iii) the date of receipt, if sent by registered or certified U.S. mail, postage
prepaid, or (iv) two (2) business days after having been sent by a nationally recognized
overnight courier service with confirmation of delivery.

8. Expenses.

9. Partial Invalidity.

Wherever possible, each provision of this Agrecment will be interpreted in such
manzer as to be effective and valid under applicable law. However, if for any reason any
one or more of the provisions of fhis Agreement are held to be invalid, illegal or
wnenforceable in any respect, such action will not affect any other provigion of fhis
Agreement, and the partics shall negotiate in good faith for an amendment fo this
Agreement that would place them as close as possible to the position that they would

14
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have been i had the invalid, illegal or nnenforeeable provision had been valid, legal, and
enforcesble,

16.  Dispute Resolution.

12. Counterparis.

e This-Agreement may be signed in multiple counterparts {or with detachable
signature pages). Fach counterpart will be considered an original instroment, but all of
them in fhe aggrepate will constitute one agreement. Telecopies or facsimiles of
signatures will be given effect for purposes of the signature page of this Agreement and
any amendments to this Agreement. .

13, Headings.

Article and section titles have been inserted for convenience of reference only.
They are not intended to affect the meaning or interpretation of this Agreement.

15
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14.  Confidentiality: No Public Annowncement; End User Data.

(2)  Bach party hereto recognizes and acknowledges that confidential
information of various kinds may exist, from time to time, with respect to the business
and assets of each such party. Accordingly, each party hereto (the “Receiving Party”)
covenants thaf, except with the prior writien consent of the party to whom such
confidential information belongs (the “Disclosing Party™), it will (consistent with its
reasonable practices and procedures adopted in good faith for handling confidential

information) keep confidential all information regarding the Disclosing Party furnishedto

it by the Disclosing Party or an Affiliate thereof if a reasonable Person would loow that
such information is confidential or which is clearly designated as “confidential,” and will
not disclose any such information to any Person whatsoever (other than such party’s
officers, directors, employees, beneficial owners, aftorneys, accountants, adyisors,
lenders or potential “fahsférees, provided €ach of such Persens is informed of the
confidential natore of such information and, in the case of a potential transferee, such
Person executes an agreement for the benefit of each Carrier agreeing to keep such
information confidential in accordance with this Section 14). The foregoing covenant of
the parties will not apply to any information (other than End User Data) (1) that was or
becomes generally available to the public ofher than as a result of disclosure by the
Receiving Party, (i) that becomes available to the Reveiving Party from a source other
than the Disclosing Party or an Affiliate thereof, provided that such source is not (fo the
knowledge of the Recetving Party) bound by a confidentiality obligation with respect o
such information, (iif) that the Receiving Party can establish was in the Receiving Party’s
possession prior fo it being furnished to the Receiving Party by or on behalf of the
Disclosing Party or an Affiliate thereof, provided that the source of such information was
not (to the knowledge of the Receiving Party) bound by a confidentiality obligation with
respect to such information, (iv) regarding the tax treatment of the Receiving Party’s
performance under this Agreement, (v) to the extent the disclosure of such information is
required pursuant fo a court order or securities or other laws, rules or regulations, or (vi)
in the context of litigation, mediation or arbitration between the parties hereto or their
respective Affiliates.

15,  Foree Majeure.
Neither party shall be lable for any delay or failure in performance of any part of

this Agreement where such fiilure or delay is caused by the following events fo the
extent such delay or faiture is beyond the reasonable control of such party: acts of nature;

16
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acts of civil or military authority; embargoes; epidemics; terrorist acts; war; riots;
insurrections; fires; explosions; earthquakes; nuclear accidents; floods; work stoppages;
cable cuts; power blackouts; volcanic action; other major epvironmental disturbances; or
unsually severe weather conditions, In such event, the party whose performance fails or
is delayed shall, upon giving prompt notice to the other party, be excused from such
performance on a day-to-day basis to the extent of such interference (and the other party
shall likewise be excused from performance of its obligations on a day-to-day basis to the
extent such party’s obligations are related to the performance so interfered with), The
party whose performance fails or is delayed shall use its commercially reasonable efforts

to avoid or remove the cause of nomperformance and both parties shall proceed to

perform with dispatch once the causes of the failure or the delay are removed or cease.

16. . Redgggs_en.ggﬁons and Warranties. , B

(a)  Bach of the parties hereto represents and warrants fo the other, with
Tespect fo facts and issnes relating to it, that:

()] it has full power and authority to execute, deliver and perform this
Agreement according to its terms;

) it shall comply with all materal laws applicable to it, incloding
state, Jocal and federal rules and regulations governing the business, ownership,
management and operations under this Agreement; and

(iiij all requisite resolutions and other authorizations necessary for the
execution, delivery, performance and satisfaction of this Agreement have been
duly adopted and complied with.

17.  Indemnification: Limitation of Liability.

(a) Bach Carrier shall indemnify and hold harmless the other Carrder and ifs
Affiliates, and their respective successors and assigns, and the shareholdets, directors,
officers, employees and agents of any and all of the foregoing (the “Carder Indemnified
Persons™), fiom and against any and all Losses inoutred or suffered by any Carrier
Indemnified Person arising out of, in connection with or relating to: (i) any breach of any
of the representations or warranties made by a Carrier in Section 16 of this Article I, (if)
any failure by a Carrier to perform any of its covenants or agreements contained in this
Agreement, except, in each case, to the extent such breach or failure, as applicable, was
cansed by a breach of this Agreement by, or any act or omission of, Carrier or 2 Carrier

Indemnified Person; (i) willful misconduct by & Carrier in connection with (a) its
performance of its obligations hereunder or {b) the provision of services by either Carrier
pursaant to this Agresment; and (iv) any allegation that any products or services provided
either Carrier under this Agreement (including any content transmitted or processes used
in commection therewith) infringes, misappropriates or otherwise violates any intellectual
property rights of eny Person. Carrier acknowledges and agrees that ifs sole and

17
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exclusive remedy with respect to the claims for breach of representafions, warranties,
covenanis or agreements contained in clanses (i and (if) of this Section 17(a) ghall be
pursuant to the indemnification provisions set forth in this Section 17.

(b) Exocept to the extent payable fo a Third Party, in no event shall any party be

Yiable for indirect, special, consequential or punitive damages arising out of a breach of

this Agreement, even if advised at the time of breach of the possibilify of such damages,

exoept for losses arising out of amy grossly negligent, willfl or frandulent act or

_omission, or out of any breach of this Section 17 (Indemnification) or Section 14
(Confidentiality), S

. (&) A Party seeking indemnification pursuant to this Agreement (the “Indemnified
Party™) shall give prompt written notice of any claim, or the commencement of any suit,
soHon oF proceeding, in respect of which indemnity may be scught under Section 17(a) or
Section 17(b), as applicable (a “Claim”), to the Party from which indemnification is
sought (the “Indemnifying Party™); provided that the failure of the Indemnified Party to
give such notice shall not relieve the Indennifying Party of its indemnification
obligations under this Agreement, except to the extent that sach failure resylts in the
failure of actual notice and the Indemuifying Party is materially prefudiced as a result of
such failurs. -

{d) The Indemnified Party will allow the Indemnifying Party to direct the defense
and seiflement of any such Claim, with counsel of the Indemnifying Party’s choosing,
and will provide the Indemmifying Party, at the Indemnifying Party’s expense, with
information and assistance that are reasonably necessary for the defense and seftlement of
the claim. The Indemnified Party will have the right to refain separate counsel and fo
participate in (but not control) any such action, but the fees and expenses of such counsel
will be at the expense of the Indemnified Party; provided that the Indemnified Party shall
have the right to eruploy, at the Indemnifying Party’s expense, one counsel of its choice
in each applicable jurisdiction (if more that one jurisdiction is involved) to represent the
Indemunified Party if (i) the retention of counsel by the Indemnified Party has been

e e < eenthardzed in writing by the Indemnifying Party; or (i) the Indemnified Party has been

: advised by its counsel in writing that there is a conflict of interest between the
Tndemmifying Party and the Indemnified Party in the conduct of the defense of the action;
provided, further, that if the Inderonifying Party has not in fact retained connsel to
assume the defense of the action within a reasonable time following receipt of the notice
given pursuant to Section 17(d), or otherwise fails, in the rezsonable judgment of the
Indemnified Party, to otherwise adequately prosecnte or pursue such defense, in each
case, within thirty (30) days following wriiten notice of such faiture by the Indemnified
Party to the Indemuifying Party, the Indemnified Party may defend such Claim on behalf
of and for the account and risk of the Indemnifying Party.

(e) An Indemnifying Party will not be liable for any seftlement of any Claim
effected without its written consent (which consent will not be unreasonably withheld,
delayed, or conditioned). Without the written consent of the Indemnified Party, an

18
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Indemnifying Party will not consent to the entry of any judgment or enter into any
settlement of any Claim that (A) ismposes obligations on the Indemmified Party or any of
its Affiliates other than the payment of ruoney damages that will be paid by the
Indemnifying Party, (B) does not include as an unconditional term thereof, a complete
and unconditional release of each Indemnified Party potentially affected by such Claim,
(C) arises from or is part of any criminal action, suit or proceeding or contains a
stipulation to or an admission or acknowledgment of, any liability or wrongdoing
{whether in contract or ofherwise) on the part of the Indemnified Party or any of ifs

* Affiliates, or (D) without limiting clause (A) sbove, encumbers any of the assets of any
Indemnified Party or any of its Affiliates or includes any injunctive or equitable relief,
including any restriction or condition that would apply to or materially adversely affect
any Indemnified Party or any of its Affiliates or the condusct of any of their respective
businesses. *

i8.  Relationship.

15, Fuyther Assurances,

Each party hereto agrees, without further consideration, to sign and deliver such
othier documents of further asswrance as are consistent wifth the provisions of this
Agreement and as may reasonably be necessary to effectuate the provisions of this
Agreement.

20.  Intellectual Property.

19
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21,  No Third Party Beneficiaries.

Thé tefms and provisions of this Agreement are intended solely for the benefit of each

paItY Hiereto and their respective successors and permitted assigns, and if is not the
intention of the parties hereto to confer Third Party beneficiary rights upon any other
person.

Signatures contained on next page.
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IN WITNESS WHEREQF, esch of the parties hereto has duly executed this. ..

Agreement as of the Bxecution Date.

GCI Communication Corp.
—
By f .

el icnm C

SR i [ g@mév JiEen :

z ' ACS Wireless, lue.

. S ) ' -~ By ,
Neme: Avnomd, Wi Jo pally
Title: ¢ g f T e Y

[Signature Page to Network Access Agreement]
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. EXHIBIT-A (Network Access Agreement)
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